and practices that make it more difficult for some people to vote and have their votes counted.
There is truth in both perspectives. The focus of this article, however, is on what both sides have missed. Shelby County's critics are quite right to worry that the decision will embolden state legislatures to enact laws that unjustifiably restrict voting. Shortly after the decision, North Carolina enacted an extreme vote-suppression law, and other states are likely to follow. 7 But critics overstate the utility of VRA preclearance in stopping such laws. The reality is that preclearance was most effective in curbing redistricting plans and other practices thought to weaken minority representation, particularly in local jurisdictions that might otherwise have attracted scant notice. 8 With some very recent and high-profile exceptions, VRA preclearance was doing little to stop voting rules that impede participation. In other words, it was more effective at stopping vote dilution than vote denial. 9 The formula also left out many places-such as Ohio-that have been repeatedly held liable for voting rights violations in recent years. 10 Voting discrimination isn't just a thing of the past. It is a present-day reality. In particular, legislatures do sometimes enact voting rules with the intent and effect of making it more difficult for some eligible citizens to vote.
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But the characteristics and loci of voting discrimination have changed dramatically in the almost half-century since the VRA's enactment and will continue to shift in the future. Congress failed to account for this dynamism when it reauthorized the VRA in 2006, and it's done nothing to address the serious problems with election administration in the years since. A new coverage formula is not the answer to this problem. Even if it were possible to identify states that are most problematic today, conditions on the ground are sure to keep changing in a way with which no static formula can keep pace. 12 A different approach is needed. 691 (2006) , for a discussion of different types of restrictions on voting. Briefly, vote denial refers to practices that prevent people from voting and having their votes counted. Vote dilution refers to practices that diminish the political influence of a group. 10 See, e.g., Ne. Ohio Coal. for the Homeless v. Husted, 696 F.3d 580, 597 (6th Cir. 2012) (rejection of provisional ballots cast at right location but wrong precinct was likely unconstitutional); Obama for America v. Husted, 697 F.3d 423, 442-43 (6th Cir. 2012) (early voting rule according differential treatment to military and civilian voters was likely unconstitutional). 11 See Justin Levitt, Election Deform: The Pursuit of Unwarranted Electoral Regulation, 11 ELECTION L.J. 97 (2012), for a thorough discussion of recent barriers to participation. 12 See Pildes, supra note 2, at 318.
The decision in Shelby County thus provides an opportunity for Congress to take constructive action to protect the vote for all eligible citizens. As any sentient observer of Congress knows, however, this is much easier said than done. 14 We live in an era of intense partisan polarization, amply documented by political scientists, and that makes any type of meaningful policy reform at the federal level extremely difficult, especially when control over the executive and legislative branches is divided-and all the more so when voting issues are involved. 15 If there is to be a federal legislative response to Shelby County, there will have to be a compromise. Both parties will have to swallow something they don't like, to achieve their most urgent priorities. And they should think big, since major reforms aren't necessarily more difficult to enact than modest ones. 16 In that spirit, this article proposes a Grand Election Bargain: federal legislation that would expand the opportunities for voter registration (a priority for Democrats) while requiring voter identification (a priority for Republicans) in federal elections. Despite the improvements over the years, significant gaps in registration and participation remain for some demographic groups-especially Latinos, Asian Americans, people of limited education and income, people with disabilities, and young people. Liberalized voter registration rules, particularly same-day registration, can help include some of those most likely to be left out. And, contrary to popular belief, expanded registration opportunities do not necessarily advantage Democrats over Republicans. 17 What about voter identification? Some Republicans have pushed stringent laws requiring a government-issued photo ID, succeeding in a number of states. There is no reason to believe that these laws do anything to stop fraud or enhance voter confidence. 18 At the same time, the available evidence suggests that reasonable ID requirements do not have a major impact on turnout, so long as there is a failsafe for voters who lack the required ID. 13 This article focuses on vote denial, not vote dilution. I leave to the side the question of whether updating of the coverage formula might be an appropriate means of redressing practices that dilute minority voting strength.
14 While some legislators from both parties say that a response to Shelby County is needed, the early signs are not encouraging for those hoping for federal legislation. See Andrew Cohen, On Voting Rights, Discouraging Signs From the Hill, THE ATLANTIC, (July 18, 2013, 4:12 PM), http://www.theatlantic.com/national/archive/2013/07/on-voting-rights-discouraging-signs-from-the-hill/277894/. 15 There is a vast literature on political polarization, which, thankfully, is peripheral to this article. For WHY 107 (2009) ( finding that it is difficult to persuade Congress to disrupt the status quo, but that when change happens it is more likely to be fundamental than incremental). 17 See infra Part IV.B. 18 See infra Part V.C. [Vol. 8
A reasonable federal identification law might be modeled on South Carolina's requirement that was ultimately granted preclearance by a three-judge federal court, after being significantly modified from the original version enacted by the state legislature. 19 That law requires that voters be asked for photo ID, but allows them to vote without it, if they indicate a reason for not having it.
The federal registration and identification rules proposed here would preempt contrary state laws in federal elections. Setting rules for congressional elections lies squarely within Congress's power under the Elections Clause, 20 as clarified by the Court's decision in Arizona v. Inter Tribal Council of Arizona. 21 This legislation would therefore provide a uniformity in registration and identification rules that is sorely lacking in our current system. This would be an especially welcome development for voters moving across state lines, who tend to have low rates of participation.
The legislation proposed here would help more racial minorities vote and have their votes counted. But it goes beyond the approach exemplified by the current VRA, in expanding the franchise for other groups of citizens with relatively low rates of participation. This approach is thus a necessary complement to the race-based remedies available under current law, one that would expand the right to vote more generally. 22 It is, in short, a proposal for a new Voting Rights Act that will address the problems of the current century rather than those of the last century.
Part II of this article briefly describes what Shelby County did, setting the stage for discussion of the Voting Rights Act's actual and perceived effects on election administration. Part III assesses what the preclearance regime was doing before Shelby County, showing that Section 5 was mostly used to stop vote dilution-including redistricting and at-large electionsbut did relatively little to stop the new vote denial. Part IV examines the evidence regarding who votes and who doesn't, as well as the causes for low registration and participation among some groups. Part V proposes a Grand Election Bargain that would expand voter registration and voter identification in federal elections, providing consistent national rules that would trump contrary state and local laws, while moving us closer to the ideal of including all eligible citizens in the electorate. 
II. WHAT SHELBY COUNTY DID
The Supreme Court's decision in Shelby County effectively ended Section 5 preclearance, which had been in effect for almost half a century. This regime was originally focused on states and counties in the South and later expanded to other parts of the country with relatively low rates of registration and participation. Covered jurisdictions were required to get advance permission from either the U.S. Department of Justice (DOJ) or the federal district court in Washington, D.C. before implementing new voting changes. 23 This preclearance requirement was originally adopted in 1965 as a temporary measure, to expire in five years, but was reauthorized in 1970, 1975, 1982, and 2006 . The last two reauthorizations were each for twentyfive years. Congress used a coverage formula, contained in Section 4(b) of the VRA, 24 based on registration and turnout data from federal elections between 1964 and 1972. That formula had not been altered since the 1975 reauthorization.
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By a 5-4 vote, the Court in Shelby County held that this coverage formula exceeded Congress's power under the Fourteenth and Fifteenth Amendments. It relied on the principle of "equal sovereignty," 26 saying that the preclearance regime imposed "current burdens" on certain states that must be justified by "current needs." 27 As authority for these propositions, the Court quoted its previous decision in Northwest Austin Municipal Utility District Number One v. Holder. 28 That decision, which avoided questions of Section 4's and 5's constitutionality, was joined by eight members of the Court, including two of the Shelby County dissenters.
The Shelby County majority concluded that the coverage formula-relying as it did on data more than four decades old-was not adapted to current needs and thus violated the equal sovereignty principle. The majority did not engage in a detailed discussion of the voluminous record before Congress when it last reauthorized the VRA. 29 It did, however, highlight the dramatic improvements in registration and turnout, particularly in the six southern states covered since the original VRA's enactment. Chief Justice Roberts pointed out that the massive white-black registration gap that existed in 1964 had practically disappeared four decades later, even reversing 23 42 U.S.C . § 1973c (2006 30 In light of these changes, the Court concluded that the coverage formula was no longer justified by current needs. It was, instead, "irrational" for Congress to base preclearance coverage on such old registration and participation data. 31 The purpose of this article is not to debate whether the Court was right or wrong to hold the coverage formula unconstitutional. 32 It is, instead, to consider steps that Congress should consider in response to that decision. Toward that end, it is necessary to consider what work the preclearance regime was doing before Shelby County, as well as the likely consequences of striking it down.
The immediate reaction to Shelby County among voting rights advocates was to worry out loud that the decision would lead to vote suppression. Specifically, they expressed concern that some formerly covered jurisdictions would adopt new means of impeding participation, such as strict voteridentification laws, rollbacks of absentee and early voting, and registration restrictions.
Voting rights advocates were right to worry about measures making it more difficult to vote and have one's vote counted. As Justin Levitt has described, many states enacted new voting restrictions in 2011. 33 The timing was not accidental. Disputes over these issues have had an unmistakable partisan cast in recent years, with Republicans generally supporting laws making it more difficult to vote, and Democrats opposing them. Accordingly, after Republicans enjoyed great success in state gubernatorial and legislative races in 2010, they made aggressive efforts to adopt rules regarding voter identification, early voting, and voter registration making it more difficult to vote. 34 The conventional wisdom is that these laws will hurt Democrats more than Republicans. 35 In the immediate wake of Shelby County, legislators and election officials in some covered jurisdictions took aggressive steps to adopt new restrictions on voting. The most egregious example so far is North Carolina, much of which was covered by Section 5 from its enactment in 1965 until Shelby County. Within a month of the decision, North Carolina's Republican-dominated legislature passed a bill imposing a photo ID requirement, 30 See Shelby County, 133 S. Ct. at 2626. 31 Id. at 2631. 32 For the record, I believe that Shelby County was wrong to strike down the coverage formula as facially unconstitutional, largely for the reasons set forth in Justice Ginsburg's dissent. In my view, the evidence before Congress showed that the coverage formula was rationally related to current conditions, the standard the majority purports to apply. See Katz, supra note 29. 33 Levitt, supra note 11, at 98. 34 Id. shortening the number of early voting days, and eliminating same-day registration, which was signed by its Republican governor. 36 There is no doubt that Shelby County's removal of the preclearance bar precipitated enactment of this legislation. And North Carolina could be a harbinger of what is to come. It is likely that other states will follow its example, adopting new restrictions on voting that are unjustified by any plausible interest in sound election administration.
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III. WHAT PRECLEARANCE WAS-AND WASN'T-DOING
While Shelby County has prompted some state legislators and election officials to seek new restrictions on voting, it does not follow that the preclearance regime was an effective weapon against voting discrimination in election administration. This paradox arises from the disjunction between perception and reality when it comes to preclearance before Shelby County. As explained below, Section 5 was much more effective with respect to vote dilution than vote denial. The statute was mostly used to block practices believed to weaken the strength of racial minorities' votes, not those that prevent people from voting or having their votes counted. Put another way, Section 5 was mostly a tool for promoting equal representation rather than equal participation.
The statistics on pre-Shelby preclearance decisions amply demonstrate Section 5's greater deployment against vote dilution than vote denial. I focus here on data for the period after 2000, for two reasons. First, DOJ's website organizes preclearance statistics by decade, making 2000 a convenient dividing line. Second, public attention to election administrationincluding issues of voting equipment, voter identification, voter registration, and provisional voting-increased dramatically starting with the contested presidential election of 2000. This makes the start of that decade an appropriate starting point. If Section 5 were effective in blocking vote denial, we would expect to see a significant number of objections starting then.
In fact, election administration rules were rarely the subjects of Section 5 objections during this period. Between 2000 and 2012, DOJ received approximately 4000 to 7000 preclearance requests per year. 38 Table 1 below summarizes by category the number of submissions and objections, as well as the percentage of submitted changes that yielded an objection in each category. The largest two categories of submitted changes were "Miscellaneous" and "Annexation," which collectively accounted for more than half of Section 5 submissions. The "Miscellaneous" category includes changes to absentee voting, election administration, and voter assistance procedures. 42 Yet this category yielded no objections from DOJ. What were the leading categories of objections? Redistricting changes generated many more than any other category-a total of thirty-nine objections between 2000 and 2012, over half the seventy-seven total objections DOJ made during this period. The number of Redistricting objections was almost twice that of the next highest category, Method of Election (twenty). Close to 1% of Redistricting changes yielded an objection. While this might seem low, the percentage of Redistricting changes yielding an objection (.94%) was over three and one-half times that of the next highest category, again Method of Election (.26%). 43 The Method of Election category-second highest in terms of both the number of objections and the percentage of submissions yielding an objection-includes a variety of different types of changes alleged to weaken minority voting strength. 44 It does not include election administration practices that would prevent people from casting their ballots or having their votes counted. In other words, Method of Election involves vote dilution rather 39 Id. at 81 n.64. 40 than vote denial. 45 While the above analysis focuses on the period since 2000, a similar picture emerges from earlier data. 46 Nicholas Stephanopo- 45 Of the twenty changes in the Method of Election category to which there was an objection between 2000 and 2012, seven concerned the number of seats on a multi-member body, five concerned numbered posts and/or majority-vote requirements, five concerned at-large elections or multi-member districts, two concerned a shift between partisan and nonpartisan elections, and one concerned a switch from elected to appointed office. See U.S. DEP'T OF JUSTICE, supra note 41; LCCRUL, supra note 41. One of these changes (Fairfield Co., S.C., Aug. 16, 2010) concerned the addition of appointed seats to an elected board, so could fairly be categorized either as a change in the size of the board, or the appointment rather than election of officials. One could argue that the shift from elected to appointed office is a form of vote denial; but it is one of a very different flavor from election administration practices (like voter ID or the purging of lists) alleged to keep certain people from voting for any office. In any event, the key point is that the Method of Election category mostly, if not exclusively, involves vote dilution rather than vote denial. 46 This is a higher rate of objections than for the period since 2000, but still much lower than for Redistricting changes.
Objections do not tell the whole story when it comes to the enforcement of the preclearance requirement. While DOJ objected to a very small percentage of the changes it received, it would more frequently request more information from the jurisdiction seeking preclearance. Sometimes, these requests resulted in alterations to or withdrawal of the proposed voting changes. Luis Ricardo Fraga and Maria Lizet Ocampo have published the most extensive study of More Information Requests (MIRs). 48 This study shows that Redistricting and Method of Election were the two largest sources of MIRs-further evidence that preclearance mostly affected vote dilution rather than vote denial. Fraga and Ocampo found that, between 1982 and 2005, DOJ received 387,673 preclearance requests, and issued 13,697 MIRs; in other words the DOJ requested more information about a voting change 3.5% of the time. 49 However, during the same time period, for voting changes categorized as Redistricting the DOJ issued an MIR 14.2% of the time (to 1234 out of a total of 8694 submissions). 50 For Method of Election changes, DOJ issued an MIR 18.4% of the time (on 2728 of 14,780 submissions).
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These data demonstrate the disjunction between perception and reality when it comes to what the preclearance regime was actually doing before Shelby County. While new barriers to participation have been prominent subjects of public, legislative, and scholarly concern-and properly sothey rarely generated objections or MIRs from DOJ. Vote dilution, and specifically redistricting and at-large elections, were much more likely to trigger a response from DOJ.
That is not to say that Section 5 was completely ineffectual when it came to vote denial. In the last year of preclearance before Shelby County, there were three important and highly publicized cases in which Section 5 was used against practices likely to impede participation by racial minorities. The first involved restrictions on early voting in Florida, five of whose sixtyseven counties were covered. The state enacted a statute that cut the total number of days available for early voting from twelve to eight, reducing by half the total number of hours available for early voting. 52 These changes eliminated early voting during times, including Sundays, when it was most 47 Stephanopolous, supra note 46, manuscript at tbl.6. 48 Fraga & Ocampo, supra note 42. 49 Id. at 57-58 tbl.3.1. 50 Id. at 59-60 tbl.3.2. 51 Id. likely to be used by minority voters in Florida. 53 The court's decision stopped the rollback of early voting in the five covered counties, but not the sixty-two other counties in Florida uncovered by Section 5. 54 The other two Section 5 cases concerned voter identification. A threejudge district court blocked Texas's law requiring government-issued photo ID, generally viewed as the strictest in the country. 55 The three-judge court found that Texas's law, which it deemed "more restrictive" than those previously implemented, 56 would "almost certainly" have a retrogressive effect on minority voting. 57 Another three-judge court precleared South Carolina's voter ID law, although in a form that was substantially less stringent than as originally enacted. 58 Over the course of the Section 5 litigation, state officials agreed to an "interpretation" of the state statute under which it "does not require a photo ID in order to vote." Rather, voters could sign an affidavit indicating their reasons for not obtaining photo ID. 59 As one of the concurring justices wrote, the statute "as now pre-cleared is not the [statute] enacted," due to the "evolutionary process" that had occurred in order for the law to gain preclearance. 60 In addition to these states, Alabama, Mississippi, and Virginia had enacted voter-ID laws before Shelby County, to which Section 5 no longer stands as an impediment.
The preclearance actions in Florida, South Carolina, and Texas were undeniably significant. All three cases stopped practices that would have made it more difficult for racial minorities and others to vote. They were, however, the proverbial exceptions that prove the rule. In fact, they stand alone as cases in which Section 5 was effectively used to stop state laws that would impede participation and unnecessarily suppress voting. As the data reviewed above show, it was extremely uncommon for DOJ to object to election administration changes. That is not to deny that the elimination of preclearance has spurred formerly covered jurisdictions to adopt new barriers to voting. Ironically, this phenomenon may partly be explained by the preclearance actions in these three states. These actions may have given formerly covered states a sense that Section 5 was more potent than it really was in stopping practices that impede voting. Though difficult to prove or disprove empirically, Section 5 may have had a deterrent effect on some vote-suppressive lawmaking, even though it was rarely used to stop such practices. 53 That said, it is worth remembering that Section 5's efficacy depended in no small measure on how vigorously a given administration was willing to enforce it. To be more specific, it is highly doubtful that the Florida, South Carolina, and Texas preclearance actions would have unfolded in the same way had there been a Republican administration at DOJ. The new restrictions on voting of recent years-not just voter ID, but also limits on early voting and registration-have almost uniformly been adopted by Republican-controlled legislatures, over Democratic opposition. Such laws encountered little resistance during the Administration of George W. Bush. The most notable (some would say notorious) example is Georgia's 2006 voteridentification requirement. That state's photo ID law was adopted by a Republican state legislature and precleared by DOJ, over the objections of some career staff, who argued that it would have a negative effect on minority voting. 61 Because administrative decisions to grant preclearance are not appealable, DOJ's decision to preclear a change was effectively final (though a decision not to preclear was judicially reviewable). 62 Casting DOJ in the role of an adjudicator, as well as an enforcer, of Section 5 compliance was always an oddity of the preclearance regime. It made sense for DOJ to wear these two hats when the VRA was first enacted, but they fit together less comfortably in an age of sharp partisan polarization over voting issues. The dissimilar approaches to vote denial taken during the Bush and Obama Administrations exemplify the inconsistency that resulted. 63 Thus, even if one thinks that the Florida, South Carolina, and Texas preclearance cases illustrate Section 5's true-if not completely realizedpotential when it comes to vote denial, this system left much to be desired. The broad discretion that this system gave to DOJ was easy to abuse given the slipperiness of the standard for preclearance and the unavailability of judicial review for administrative grants of preclearance. 64 For Democrats worried about vote suppression, that system may have worked fairly well during the Obama Administration, 65 but not during the Bush Administration. 63 The risk of partisan bias influencing the preclearance process is discussed at greater length in my article, written before the 2006 reauthorization, which suggested modifications to the preclearance process. Id. at 829-41. 64 Id. at 824. The legal standard under Section 5, as amended in 2006, is whether the voting change has a discriminatory purpose or retrogressive effect. See 28 C.F.R. § 51.54 (2011) . 65 Even during the Obama Administration, Democrats worried about vote suppression had reason to be concerned about the efficacy of preclearance. The most significant example was DOJ's decision to grant preclearance to Georgia's voter verification system in 2010, after initially denying preclearance. No persuasive explanation was given for DOJ's change in position, which appeared to be an effort to forestall judicial consideration of the constitutionality of preclearance. For Republicans more concerned about voting fraud, just the reverse is likely to seem true. A system whose efficacy depends on the party that happens to control power raises serious questions of fairness.
There is, moreover, no telling whether the U.S. Supreme Court would have affirmed the recent preclearance denials, even if it had upheld the constitutionality of the coverage formula in Shelby County. The current Court has taken a skeptical approach to race-conscious government action in recent years, especially when it comes to the regulation of democratic politics. Accordingly, those who believe that Section 5 would have been a strong bulwark against vote denial, but for Shelby County, are relying on questionable assumptions about what the Court would have done in future cases. 66 
IV. WHO VOTES, WHO DOESN'T, AND WHY
The above data suggest that Section 5's bark was bigger than its bite when it came to restrictions on participation. It may have deterred some covered jurisdictions from adopting new restrictions on voting, but it was rarely used to stop such restrictions from taking effect once enacted. Section 5 was undoubtedly more effective at curbing vote dilution than vote denial. That is not to say that preclearance was insignificant in the latter category. To the contrary, the disjunction between perception and reality probably prevented some unnecessary burdens on voting. Conversely, Shelby County's termination of the preclearance regime has provided an impetus for states wishing to impose new burdens on the vote.
In considering what should be done next, this article takes up the challenge suggested by Chief Justice Roberts's opinion for the Shelby County majority. I do not mean the challenge of drawing a new coverage formula, which some advocates and scholars advocate and is embodied in a bill introduced in January 2014. 67 Rather, I refer to the challenge of examining contemporary data on registration and participation, just as Congress did when it first enacted the VRA in 1965, before considering what new legislative remedies might be adopted. Section A examines data turnout from the last two presidential election cycles on who votes and who doesn't. Section B dis- 
A. Registration and Turnout Disparities
Recall that the Shelby County majority criticized Congress for using a coverage formula reliant on registration and voting data from 1964 to 1972, notwithstanding the changes that have occurred since then-including a diminution in the black-white turnout gap in covered states. 68 Even if one believes (as I do) that it was wrong to hold the coverage formula unconstitutional, 69 the majority had a point. It is worth examining current data on registration and voting. That includes not only racial gaps in registration and voting, but also other gaps that may call for remediation.
Why are contemporary data on registration and voting worth a close look? To some, the answer will seem obvious. Starting in the late nineteenth century, the Supreme Court has recognized that the right to vote is "a fundamental political right, because preservative of all rights." 70 The idea is that the opportunity to vote is necessary to ensure that all of our interests are protected. To the extent that certain groups vote at lower rates, their interests are more likely to be disregarded by those in power.
At the heart of the fundamental right to vote, then, is the systemic interest in ensuring that certain interest groups aren't left out of democratic politics. To be sure, voting isn't sufficient to ensure that a group's interests are protected. Inequalities in the system of representation (like partisan gerrymandering or racial vote dilution) or governance (like the unequal influence that may arise from money in politics) can also result in some people having less voice in the decisions made by elected leaders. 71 Voting isn't everything, but it is a precondition for citizens seeking to protect their interests through the political process. To the extent that some groups vote at lower rates than others, their other rights and interests are in jeopardy. The paradigmatic example, of course, is the mass disenfranchisement of African Americans in the South from the late nineteenth century-ironically, the same time that the Court first declared the right to vote fundamental-until the second half of the twentieth century. The abysmally low registration and voting numbers for southern blacks made it easy to design a coverage formula that included the worst perpetrators of disenfranchisement.
Of course, we now no longer see the same barriers to participation that existed in the South circa 1965 anywhere in the country today. But that is 68 not to say that all barriers to equal participation have been demolished. The barriers are more subtle and thus more difficult, in some respects, to remedy than those that existed half a century ago. Examining contemporary data on who votes and who doesn't is essential, if we are to diagnose the problems with our system of registration and voting and to design effective remedies.
A good starting point is the U.S. Census Bureau's Current Population Survey (CPS), which includes questions on registration and voting in evennumbered years. The discussion that follows examines disparities in several dimensions: race and ethnicity, income, education level, age, disability, and residential mobility. Data for the last two presidential elections are summarized below in Table 2 .
The majority opinion in Shelby County highlighted the reduction in the turnout gap between blacks and whites in the original covered jurisdictions. While the reduction (and in some cases reversal) of this gap was most dramatic in Southern states, other parts of the country have experienced similar changes. As the headline to the Census Bureau's press release announcing the results of its most recent CPS put it, "Blacks Voted at a Higher Rate Than Whites in the 2012 Election."
72 Overall, 61.8% of eligible citizens reported voting in the November 2012 presidential election. As shown in Figure 1 (below) , 66.2% of African American citizens voted, compared to 64.1% of whites.
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While this is an encouraging development, there remains a black-white gap in non-presidential elections. Between presidential and midterm elections, black drop-off tends to be larger than white drop-off. In 2010, 48.6% of whites reported voting, compared to 43.5% of blacks. 74 And of course, the impressive black turnout in 2008 and 2012 is attributable to the candidacy of Barack Obama, in no small part. It is quite possible that white turnout will again exceed black turnout in 2016. Despite these caveats, the marked decrease (if not complete elimination) of the black-white turnout gap is indeed an important sign that times have changed. Shelby County had that much right. Things aren't so rosy when it comes to other demographic groups, including racial and ethnic minorities. Perhaps most striking is the lower rate of registration and voting among Hispanic 75 and Asian American citizens, compared to blacks and whites. 76 That is true in presidential elections, as 75 The Census Bureau's "Hispanic" category includes Latinos. 76 For purposes of this discussion, I use the term "whites" to refer only to non-Hispanic whites.
well as midterm elections. In 2012, less than half of both Hispanic (48.0%) and Asian American (47.3%) citizens reported voting, compared to over 64% of both whites and blacks. 77 Figures 1 and 2 depict the ethnic gap over time, with Hispanic and Asian American citizens consistently registered and voting at lower levels in both presidential and midterm elections.
78 Registration and participation by these groups consistently lag behind those of both blacks and whites. There are even greater disparities in turnout based on income and education level. Higher education and income levels are highly correlated with voting. The correlation between voting and education level has remained consistent over time. 79 In 2012, for example, college-educated citizens were more than twice as likely to vote as those with less than a ninth-grade education (75.0%, compared to 37.1%).
80 Registration appears to be a serious barrier [Vol. 8 for less-educated voters in particular. 81 There are similar gaps with respect to income level. In 2012, 80.2% of those earning $150,000 and over voted, compared with just 45.8% of those earning less than $15,000. 82 Higher levels of economic segregation-that is, settings in which rich and poor voters are less likely to confront each other in daily life-are associated with lower turnout for those at the bottom end of the spectrum. 83 The implication is that day-to-day interactions with a group of people who do (or do not) vote have a strong influence on one's own behavior.
Age is another characteristic strongly associated with the likelihood of voting or not voting, notwithstanding the Obama campaigns' highly publicized efforts to bring out the youth vote in both his runs for the presidency. Even in 2008, the peak year for youth voting in recent history, just 48.5% of citizens eighteen to twenty-four years voted, compared to 72.4% of those sixty-five to seventy-four. 84 In 2012, the youth vote slipped to 41.2%, while voting among the sixty-five to seventy-four cohort increased slightly to 73.5%.
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One might suspect that disability status is correlated with lower voting, but the overall gap between the people with and without disabilities is now surprisingly modest. According to the 2012 CPS, citizens with no disability reported voting at a 62.5% rate, compared to 56.8% for those reporting any disability. There was virtually no registration gap between citizens with and without a disability (71.5% versus 69.2%). There were, however, some turnout disparities among subgroups of people with disabilities. Those with ambulatory difficulties voted at a 56.3% rate. Other people with disabilities voted at lower rates, including those with cognitive difficulties (44.8%), selfcare difficulties (46.7%), and independent living difficulties (47.3%).
86 Still, disability access is an area in which great progress has been made over the years. These improvements are likely due to the accommodations required by the Americans with Disabilities Act of 1990 and the Help America Vote Act of 2002.
Residential mobility is also negatively correlated with voting, with recent movers voting at a lower rate than other citizens. In 2012, citizens who had been at their current residence between one and six months reported voting at a rate of just 51.5%, compared to 75.9% for those who had been at their current residence for five years or more.
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In sum, the data on voting show that some demographic groups are significantly more likely to vote than others. Blacks and whites have voted at close to the same rates in the last two presidential elections, though there remains a slight gap in midterm turnout. Hispanic and Asian American voters are much less likely to be registered and vote than either blacks or nonHispanic whites. Those with low income and educational attainment levels vote at much lower levels. Older citizens are still more likely to vote than young people. There is a modest turnout gap between people with and without disabilities, though it is larger for people with certain disabilities. Finally, recent movers are less likely to vote than people who have lived at their current residence for a longer time. 89 Consistent with the CPS data, race, education, income, and age were all associated with turnout. 90 The meta-study concluded that it was "difficult to get a good grip on those factors that matter most for electoral participation." 91 While election laws are just part of the story, they do affect turnout. As another meta-study of turnout found, "the institutional procedures governing the course of the elections strongly affect turnout." 92 In particular, the ease of registration procedures, compulsory voting, and proportional representation have all been tied to increased turnout. 93 This isn't to deny that other factors unrelated to election administration can exert an equal or greater influence on participation. Those factors include the competitiveness of particular races, the type of political system in place, and of course individual motivations. Still, there is considerable evidence that election administration rules affect participation. Even if barriers to registration and voting aren't the main reason for lower turnout rates among some groups, making the voting process easier--especially by easing the rules for registration--can have a positive impact on both the total number of voters turning out and disparities in turnout for some groups.
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B. The Impact of Election Administration
When it comes to election administration, voter registration is the practice most firmly established to affect turnout. In fact, discouraging some groups of voters from participating was part of the original motivation for adopting voter registration in the first place. Massachusetts was the first state to require voter registration in 1801, though most other states did not adopt this requirement until after the Civil War. 94 Registration rules were touted as a means to curb fraud-which was indeed a problem in some places--but they were often designed to depress participation among certain groups, including African Americans, immigrants, and laborers. 95 As Alex Keyssar puts it in his indispensable history of the right to vote, "it can be said with certainty that registration laws reduced fraudulent voting and that they kept large numbers (probably millions) of eligible voters from the 89 polls." 96 From its beginnings, then, voter registration has served a dual purpose: to discourage fraud and to make participation more difficult. 97 There is considerable evidence that registration liberalization, especially allowing voters to register and vote at the same time, increases turnout. 98 Same-day registration lowers the barriers to participation by combining two steps, registration and voting. It thus allows one-stop shopping for would-be (or might-be) voters. 99 Twelve states and the District of Columbia currently allow some form of same-day registration, either on election day, before election day, or both.
100 Election-day registration (or EDR), in which the voter may actually register and then vote on election day, is especially useful when it comes to including those with a late-developing interest in an election. 101 While estimates on the precise increase in turnout vary, it is generally thought to increase turnout somewhere between three and ten percentage points. 102 Traditionally, Democrats have generally supported same-day registration and Republicans have opposed it. This is surely due to the conventional wisdom that lowering registration barriers tends disproportionately to in-96 KEYSSAR, supra note 94, at 158. 97 See id. at 156-58. 98 crease participation among Democratic-leaning groups of voters. Yet regardless of partisan effects, both parties should support reforms that broaden the electorate to include groups with historically low participation rates. Recent research, moreover, casts doubt on the prevalent assumption that registration liberalization will benefit Democrats more than Republicans. In fact, one recent study of Wisconsin--which has had same-day voter registration since the 1970s--found that adoption of this reform actually helped Republicans more than Democrats. 103 In addition, same-day registration helps bring in younger voters as well as recent movers. 104 Another recent study finds that it helps reduce income disparities in turnout by bringing in more voters of limited means. 105 While same-day registration is the gold standard, other means of facilitating registration can also have a positive impact on turnout. Federal law prohibits registration deadlines for more than thirty days before presidential elections, and many states have adopted a thirty-day registration deadline for other elections. But moving registration deadlines closer to election day tends to increase turnout. 106 Another reform that helps some voters participate is portable voter registration, which allows voters who move within a state to transfer their registration on election day. 107 This reform tends to help increase participation among recent movers, a group that generally has low turnout rates. 108 There is also some evidence that voter registration programs combined with "civic literacy" help increase participation among college students.
than any other means of registration.
111 The NVRA's reforms helped increase the number of registered voters, 112 but its impact on turnout was more debatable. Early research found that it did not increase turnout, 113 though it probably helped slow the decline in turnout due to other factors. 114 There are, however, some more recent studies suggesting that the NVRA helped "equalize" the electorate, modestly reducing disparities in participation based on income, age, and residential stability. 115 The Help America Vote Act of 2002 (HAVA) did not expand the means of registering, but required each state to have a statewide voter registration database replacing the local lists that prevailed before then.
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In addition to registration liberalization, convenience voting is sometimes suggested as a means by which to increase participation. This category of reforms includes the expansion of mail-in absentee ballots and inperson early voting. Many states have liberalized their absentee and earlyvoting laws over the years, with a majority of states now allowing "no excuse" absentee or early voting--which may be used by voters, regardless of whether they have a reason for not going to the polls on election day. 117 Research on the turnout effects of convenience voting, however, yields much more mixed results than that on registration liberalization. There is some evidence that expanded absentee and early voting increases turnout. 118 Several studies have found that all-mail elections (sometimes called "voteby-mail") increase turnout, at least in low-profile elections. 119 But other [Vol. 8 studies find that these changes have no effect 120 or even (counter-intuitively) a negative effect 121 on turnout. In addition, some studies purport to find that convenience voting increases turnout among those already most likely to vote, thus having the "perverse effect" of exacerbating the existing discrepancy between the voting electorate and the citizenry as a whole.
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In summary, the turnout effects of convenience voting are uncertain and disputed. There is no doubt that more and more voters are casting their ballots before election day using absentee and early voting. Many of these voters are among the groups less likely to participate. For example, one recent study found that minority and younger voters are much more likely to use in-person early voting, especially on weekends.
123 What is less clear is whether early voting increases participation among these voters, rather than simply changing the day on which they vote. (2001) (expanded convenience voting does not mobilize low income voters, minorities, senior citizens, and voters with little interest in political process and no strong partisan attachments); Gronke & Toffey, supra note 119, at 520 ("early voters are older, better educated, are more likely to declare a partisan affiliation on the voter registration form, and tend to be exposed to party mobilization efforts"); Karp & Banducci, supra note 120 (vote-by-mail mobilizes those already predisposed to vote, particularly those of higher socioeconomic status); McDonald, supra note 78, at 101 (early voters are more likely to be older than other voters); Rigby & Springer, supra note 98, at 429 (convenience voting reforms exacerbated income inequality). But see LEIGHLEY & NAGLER, supra note 118, at 2 (absentee voting had greater positive effect on turnout by older voters, but effects of absentee and early voting did not vary across income or education). 123 Herron & Smith, supra note 53, at 331. 124 As one study puts it: "The overwhelming majority of voters choosing to vote using noexcuse early voting and no-fault absentee voting are doing so as alternatives to other methods of voting . . . ." LEIGHLEY & NAGLER, supra note 118, at 2. That study nevertheless finds that
The ambiguous results of research on convenience voting might seem peculiar, given the Obama campaign's well-publicized outreach aimed at persuading its supporters to vote early, and its fight against restrictions on early voting 125 in the 2012 election campaign. Perhaps the Obama team knew something that most social scientists have missed. It is certainly possible that expanded convenience voting, when combined with a campaign's aggressive mobilization efforts, will increase turnout.
126 It is also possible that these efforts will help reduce the turnout disparities affecting certain demographic groups. The available evidence, however, provides mixed support at best for these propositions. The positive impact of registration liberalization, especially same-day registration, is much more clear than that of convenience voting.
V. WHAT SHOULD BE DONE: FEDERAL REGISTRATION AND IDENTIFICATION REFORM
Three key points from Parts II and III are worth reviewing before turning to possible solutions. First, there is a disjunction between perception and reality when it comes to what VRA preclearance was actually doing. Contrary to popular belief, it was not often used to stop vote denial; rather, it was mostly used to curb vote dilution. Second, there is reason to be worried about disparities in registration and participation. The black-white gap has closed, and that is something to celebrate. But Latinos, Asian Americans, people of low income and limited education, young people, recent movers, and some people with disabilities continue to vote at substantially lower rates than their fellow citizens. Third, liberalization of voter registration has the best track record of improving participation by eligible citizens. The gold standard is same-day registration. While not a panacea, these reforms have a greater potential to increase turnout-especially among some of those least likely to participate-than expanded convenience voting.
The Court's decision in Shelby County provides an opportunity to adopt a voting rights act for the twenty-first century, built on the ideal of universal inclusion of all eligible citizens. 127 The most promising means by which to pursue this ideal is by expanding opportunities for voter registration. Such legislation offers the greatest promise of improving voter turnout, especially among demographic groups that continue to register and vote at lower rates. The great challenge to enactment of such a bill is the stultifying political absentee and early voting both had a positive impact on turnout of approximately three percent when other factors are controlled for. Id. at 2. 125 See Obama for America v. Husted, 697 F.3d 423 (6th Cir. 2012). 126 There is some evidence of this. See J. Eric Oliver, The Effects of Eligibility Restrictions and Party Activity on Absentee Voting and Overall Turnout, 40 AM. J. OF POL. SCI. 498 (1996) (finding liberalized absentee voting increased turnout only when combined with party mobilization efforts). 127 See Pildes, supra note 22, at 757 (urging national voting rights model analogous to NVRA and HAVA, rather than race-specific remedies). [Vol. 8 polarization, in Congress and among the public. 128 If history is any guide, Republicans are likely to oppose any election administration bill focused exclusively on registration liberalization-despite the empirical research showing that they may well benefit from this type of reform. A sweetener is therefore necessary. I propose a Grand Election Bargain that would expand voter registration opportunities, while also implementing a limited voteridentification requirement in federal elections. Section A outlines the options open to Congress after Shelby County. Sections B and C propose federal legislation that would liberalize voter registration and implement uniform voter identification respectively. Section D explains why such federal legislation would be constitutional.
A. Post-Shelby County Options
Reform of voter registration and identification is just one of the options open to Congress after Shelby County. Since the decision came down, there have been many worthy suggestions for protecting the right to vote. 129 The leading ideas include: (1) rewriting the coverage formula so that it harmonizes with "current needs"; 130 (2) strengthening the results test of Section 2, which prohibits racially discriminatory voting practices, particularly with respect to claims of vote denial by racial minorities; 131 (3) amending Section 3 of the VRA, the "pocket trigger," to make it easier to subject new states and localities to get coverage under its preclearance requirement; 132 (4) adopting a disclosure requirement, under which jurisdictions changing their election rules would have to provide a "voter impact statement" documenting the purposes and likely effects of the new rules; 133 and (5) creating a private, blue-ribbon panel that would assess new election rules, like DOJ did before 128 See Cohen, supra note 14. 129 
Shelby County.
134 My point here is not to argue against these proposals, some of which I support. Rather, it is to explain why voter registration reform offers the most promising means to prevent vote denial and expand the electorate.
Of these possible responses to Shelby County, the most obvious is to amend the coverage formula. Whatever the utility of a new coverage formula when it comes to vote dilution, it is not an effective approach to vote denial for four reasons. The first is political feasibility. Members of Congress from formerly covered jurisdictions are likely to resist a new coverage formula subjecting them to the same preclearance regime from which they just escaped. Most members from previously uncovered jurisdictions are also likely to resist the stigmatization and burdens that come with coverage. It is difficult to imagine, for example, that many members of Congress from Ohio or the previously uncovered counties in Florida-places that would be prime candidates for inclusion in a revamped preclearance regime-would accede to coverage willingly.
Second, a revised coverage formula would raise serious constitutional questions, at least for the current Supreme Court. One might try to base coverage on recent registration and participation statistics, as I have done above. The problem is that these statistics do not necessarily signal constitutional violations, which the Court will likely view as necessary to justify Congress's use of its Fourteenth-or Fifteenth-Amendment enforcement powers. 135 The same problem exists with a formula based on racial polarization. 136 But racially polarized voter attitudes, even if they translate into voting behavior, do not amount to a constitutional violation, certainly not in the eyes of the current Supreme Court.
Third, a revamped coverage formula cannot reasonably expect to capture those places at greatest risk of vote denial in the future. That is most obviously true of a coverage formula based on racial polarization. Whatever the utility of such a formula is when it comes to vote dilution, it cannot effectively deal with problems of vote denial. Experience suggests that impediments to voting occur both in places without much racial polarization (like Ohio) and those with it (like Alabama). 137 These changes, moreover, are more likely to be driven by partisanship than racial animus. Even a formula based on past violations of the Constitution or VRA cannot reasonably seek to keep pace with future vote denial laws. In the dozen or so years since Bush v. Gore, we have seen "voting wars" (to borrow Rick Hasen's phrase) 138 Fourth, a renewed coverage formula can be expected to have only a modest effect on vote denial, even in covered jurisdictions, unless the standards and procedures for preclearance are also revamped. I have already discussed the preclearance regime's limited impact on participation in Part I. Part of the problem lies in the exclusively race-based test for measuring compliance, focused on retrogressive effect and discriminatory purpose. Although I support race-based remedies for voting practices that have a disparate impact on racial minorities, 139 the problems in our current system of election administration go well beyond race. The system also leaves out other demographic groups-including those defined by income, educational attainment, age, disability, and residential mobility-with low registration and voting rates. More fundamentally, contemporary vote denial is more likely to be motivated by a desire to gain partisan advantage, rather than to suppress minority participation for its own sake.
140 It is sometimes difficult to distinguish racial vote suppression from partisan vote suppression, particularly in some formerly covered jurisdictions where race strongly correlates with partisan affiliation.
141 But a race-based standard for preclearance will not necessarily capture those practices which tend to exclude other groups of voters, such as young people, poor people, or people with disabilities. A different approach is needed.
Similar problems and limitations exist with the other possible responses to Shelby County identified above. Amendments to strengthen Section 2 may help in stopping practices that have a demonstrable negative effect on racial minorities in comparison to others. But even for practices like voter ID, a racially disparate impact is hard to prove.
142 Moreover, even with solid evidence of racial disparities, a race-based model cannot expect to address barriers to registration and participation faced by other groups.
143 139 See generally Tokaji, supra note 9. 140 See Pildes, supra note 22, at 751. 141 For a discussion of the difficulty inherent in disentangling racial and partisan motivations, see Hasen, supra note 36, at 4. 142 The effects of voter ID and other barriers to voting, racial and otherwise, are fiercely disputed. Compare Levitt, supra note 11, at 107 (arguing that racial minorities are less likely to have ID, and therefore more likely to be negatively affected) with Hans A. 143 See Issacharoff, supra note 4, at 100 (recommending that Congress move beyond the anti-discrimination model); Pildes, supra note 2, at 318 (suggesting an approach that "protects the right to vote robustly regardless of where those barriers might emerge and which voters are wrongly denied access"); Bruce Cain, Moving Past Section 5: More Fingers or a New Dike?, Expanding the "pocket trigger" for coverage under Section 3 is also worth considering. Under this section of the VRA, jurisdictions may be subjected to preclearance, based on past constitutional violations. There are, however, some serious limitations and potential drawbacks with Section 3 expansion. The major challenge is that, under Section 3, covered jurisdictions are currently subject to the same race-based standard that formerly applied to jurisdictions covered under Section 4(b). This is of limited efficacy to the demographic groups with the lowest rates of registration and participation today. To improve Section 3, this race-based standard might be supplemented with one that looks to burdens on voting rather than racial intent or impact. But crafting such a standard poses an enormous challenge. In particular, it will be difficult to develop a non-race-based standard that can effectively deal with unnecessary burdens on participation, without vesting considerable discretion in DOJ. As experience with Section 5 preclearance demonstrates, such discretion is an invitation to partisan manipulation.
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Disclosure requirements and blue-ribbon panels likewise deserve attention, but can only accomplish so much. These reforms may help discourage the adoption of unnecessary burdens on voting, but would not lead to systemic reforms needed to broaden the electorate.
B. Voter Registration Reform
If we are serious about lowering barriers to voting for all eligible citizens, we should start with voter registration. The United States is at the far end of the spectrum, in imposing responsibility on individual citizens to register, rather than taking responsibility for ensuring that all eligible citizens are registered. 145 In Canada, by contrast, a federal agency (Elections Canada) is responsible for assembling a registration list from a range of sources, including citizenship applications, provincial voter lists, tax returns, and driver's licenses. 146 The U.S. registration system is an unfortunate by-product of the hyperdecentralization that plagues election administration here-and, in particular, the lack of an independent federal agency that is competent to perform a function comparable to that performed by Elections Canada. In the United States, there was no federal agency charged with overseeing election administration until HAVA established the U.S. Election Assistance Commission (EAC). The EAC has been plagued by problems since its incep-12 ELECTION L.J. 338, 340 (2013) (suggesting an approach that focuses on "national procedural equality"). 144 See Tokaji, supra note 61, at 798-819 (describing accusations and evidence of partisan manipulation of preclearance process tion. 147 It is currently without any sitting commissioners. Federalization of voter registration, with an independent federal agency responsible for registering all eligible voters, is a worthy ideal. It is not, however, a realistic possibility in the foreseeable future.
Given the impracticability of federalizing registration, responsibility for maintaining our lists can be expected to remain in state hands for the foreseeable future. It is nevertheless possible to standardize the registration process, in a way that will at once include new voters and stop states from adopting practices that impede registration. I propose a package of registration reforms that would require the following for federal elections:
• Affirmative Registration. Federal and state government offices would assume greater responsibility for registering voters. Designated government agencies would be required to register eligible citizens and electronically transmit information to election authorities, while giving them the opportunity to opt out. 148 A model already exists with respect to state motor vehicle agencies, public assistance agencies, and agencies that serve people with disabilities under NVRA, which are required to offer citizens the opportunity to register. This system could be extended to such entities as state universities, secondary schools, corrections authorities (including probation and parole), unemployment agencies, the U.S. Bureau of Citizenship and Immigration Services (for naturalized citizens), Social Security Administration, Department of Veterans Affairs, and Department of Defense. Targeted registration efforts by agencies that serve language minorities, as well as long-term-care facilities, would help reach groups currently underrepresented in the electorate. 149 The health exchanges created by the Affordable Care Act provide another potential site for voter registration.
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• Online Registration and Updating. New voters should be able to register online, while established voters should be able to check and correct their registration information and to find their polling location. The system would provide means for parties and candidates to verify whether a voter is registered, given the important role they play both in registering voters and in promoting turnout. Notice should be provided to new registrants, voters who have changed their addresses or names, and voters whose 147 Daniel P. names are to be removed from the list on the grounds of ineligibility or duplication.
• Same-Day Registration. The most important ingredient of any reform package is to allow voters to register and vote simultaneously, on election day and during in-person early voting. Established voters should also be permitted to update their information at the polling place or early voting site. As set forth above, same-day registration has a strong track recordmore so than any other election administration reform-of expanding participation. The main argument against same-day registration is that it will increase voter fraud, but the evidence shows otherwise. 151 A study of states with same-day registration found only ten cases of voting fraud between 1999 and 2005. It concluded that "the collective evidence suggests there has been very little voter fraud in EDR states over the past several election cycles."
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Although this set of reforms stops short of providing uniformity of registration rules across states, it would provide a baseline level of consistency for federal elections that is currently lacking. The idea would be to include as many eligible citizens as possible before election day, while providing a backstop for those who are not registered before then. Same-day registration also has the advantage of allowing for errors to be corrected, for those voters who tried to register before election day, but whose names were left off the rolls due to an error by election officials or private persons engaged in voter registration. This package of reforms has the best prospect of increasing participation among eligible voters. It would also preempt attempts to restrict registration, like those embodied in North Carolina's recent elimination of same-day registration.
C. Uniform Voter Identification
Republicans are unlikely to support voter registration liberalization without getting something in return. The most obvious candidate is voter identification, which has prompted contentious debates across the country over the past decade. HAVA included a limited ID requirement, applicable to first-time voters who registered by mail. The statute did not require these voters to present photo ID, instead allowing them to vote with some form of documentary identification, such as a utility bill, bank statement, or government document with the voter's name and current address. 153 155 Since then, nine more states have adopted strict photo-ID requirements. 156 Eight other states have less strict photo-ID laws, which give voters without the required ID a way to cast valid ballots, typically by signing an affidavit verifying their eligibility. 157 Still others require non-photo ID of all voters.
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Photo-ID laws have been the primary focal point of the access-versusintegrity debate, with Republicans arguing that they are needed to prevent fraud and Democrats arguing that they will suppress the vote, particularly among racial minorities, poor people, young people, and other groups with relatively low rates of participation. The evidence that voter ID laws are an effective means by which to prevent voting fraud is practically nonexistent. The only subcategory of voting fraud that such a law could hope to prevent is in-person voter impersonation fraud, but it is extremely uncommon for voters to go to the polls pretending to be someone they are not. 159 Even in the Crawford litigation, the supporters of photo ID were unable to document even a single incident of voter impersonation fraud in the state that the law would have prevented. Nor do voter-ID laws appear to give voters greater confidence that elections are being conducted fairly. 160 The best argument for voter ID is the "broken windows" theory suggested by Brad Smith. He posits that requiring ID serves as a visible demonstration of the state's commitment to stamping out fraud, which "may prevent fraud from growing," just as cleaning up graffiti may discourage street crime. 161 There is, however, no empirical support for the proposition that voter ID actually reduces the perception, let alone the reality, of voter fraud. 162 What are the costs of voter ID, in terms of its negative impact on voter turnout? Estimates of the percentage of people without photo ID vary-and the answer depends in part on how strict the law is (for example, whether public university IDs are acceptable). A study by the Brennan Center for Justice, widely cited by voter-ID opponents, estimates that approximately eleven percent of eligible citizens lack photo ID. 163 While some studies have found that an even higher percentage lack photo ID, 164 supporters of strict ID requirements claim that the number is significantly lower. 165 Determining the impact of ID laws on turnout has proved to be difficult-and almost as contentious as the political debate. 166 Some studies have found that strict voter-ID laws have a negative impact on turnout. 167 Others have found no impact, 168 a modest negative impact, 169 or (quite surprisingly) a positive impact 170 on turnout. The best explanation for these differing conclusions is offered by Robert S. Erikson and Lorraine C. Minnite, who conclude that the complexity of the problem and "likely marginal effect of photo ID rules makes statistical outcomes quite sensitive to research designs." 171 Reviewing studies touted by both sides, they conclude that it is wise to be wary of claims by both sides. While there may be some effects, "the data are not up to the task of making a compelling statistical argument." 172 The jury is still out, then, on the impact that photo-ID laws have on turnout. The effect may not be as great as some opponents fear-and some supporters probably hope-at least where there is an affidavit exception. It is clear, however, that some groups of voters are less likely to have ID. That [Vol. 8 includes poor voters, as well as racial minorities. 173 Thus, to the extent that voter-ID laws do affect turnout, they are likely to depress it among groups already less likely to vote. In addition, there is evidence that voter-ID laws are applied in a discriminatory manner, with minorities more likely to be asked to show ID. 174 But the magnitude of the impact is difficult to assess from published studies to date.
As the above discussion suggests, I do not believe that supporters of voter ID-and particularly government-issued photo ID-have made a persuasive case that it is necessary. The rarity of in-person voter impersonation suggests that, at least for many ID proponents, fraud is nothing more than a pretext to impose new barriers on voting. One of the worst examples is the strict photo-ID law that North Carolina enacted into law, just over a month after the Shelby County decision. We are likely to see similar efforts to enact strict ID laws in other states with Republican-dominated legislatures, including formerly covered states as well as those that were not covered by Section 5. That is especially true given the evidence of strong public support for voter ID. 175 While public support for ID does not make such laws good policy, it does suggest that more states-especially ones with Republicandominated legislatures-are likely to enact strict laws in the future. The multiplicity of voter ID laws in the states threatens to cause confusion for voters, especially those who move across state lines.
In these circumstances, Congress should consider a compromise package that pairs registration liberalization with a uniform voter-ID requirement. This requirement should be made applicable nationwide in federal elections, and would preempt state laws-including those imposing higher requirements, as well as those imposing lower requirements. Congress might use as a model the modified version of South Carolina's voter-ID law, which was ultimately precleared after being softened significantly. In particular, the state's photo-ID requirement was understood-and authoritatively interpreted by state authorities-to have an affidavit exception. This exception, which South Carolina has in common with several other states, should be sufficient to ensure that few voters are kept from voting or having their votes counted. Such a compromise would have the beneficial effect of set-tling this debate, while preempting more restrictive laws like those adopted by North Carolina and Texas.
To be clear, I do not support enactment of a photo-ID law as a standalone measure, because I don't believe that it's necessary or justified as a means by which to prevent fraud. But if Democrats' acceptance of voter ID is the price that must be paid for Republican agreement to registration liberalization-including same-day registration in federal elections-then the deal is worth making.
176 Any harms are likely to be modest, while the benefits will be substantial. Those benefits include the preemption of the strictest photo-ID laws, like those that have been adopted in Texas and North Carolina, and are likely to take effect without congressional action.
D. Constitutional Authority
The proposal I recommend-liberalized voter registration and a uniform ID requirement for federal elections-lies squarely within Congress's power under the Elections Clause, 177 as recently clarified in Arizona v. Inter Tribal Council of Arizona.
178 That case concerned language in the NVRA, requiring that states "accept and use" a uniform federal registration form, developed by the EAC. The federal form comes with state-specific instructions, which, in the case of Arizona, do not require proof of citizenship. Justice Scalia's opinion for a 7-2 majority held that the NVRA's "accept and use" requirement preempted an Arizona law requiring that registration forms be rejected unless accompanied by proof of citizenship.
The most significant portion of the Court's ruling in Arizona v. Inter Tribal is the discussion of Congress's power to preempt state laws under the Elections Clause. This clause allows states to regulate the "Times, Places, and Manner" of conducting congressional elections as an initial matter, but allows Congress to "make or alter those rules."
179 According to the Court, Congress' power to regulate congressional elections is "comprehensive," 180 and includes the authority to preempt contrary state laws. At the same time, the Court suggested that there are limits on that power. The Court proceeded to discuss Article I, Section 2 and the Seventeenth Amendment, which make the qualifications for voting in congressional elections the same as those for voting in state legislative elections. These provisions effectively give states the power to determine the qualifications that a voter must have to vote in congressional elections (e.g., U.S. citizenship, residency in the district, or age). According to the Court, it would raise serious constitutional questions 176 For a somewhat different proposal that would combine registration and identification reforms in an effort to reach bipartisan compromise, see Richard L. 185 It would have the added benefit of providing badly needed federal money to states for election administration improvements, now that HAVA funds have dried up. As was the case before HAVA, Congress has left state and local jurisdictions holding the bag. They pay for the conduct of elections-including federal elections-without help from the federal government. Federal funding could not only persuade states to accept federal registration and identification rules, but also improve the conduct of election administration generally. 186 In sum, the Grand Election Bargain proposed here is constitutional, and Congress has at its disposal the means by which to ensure that it is effective not only for federal elections, but also for state and local elections.
VI. CONCLUSION
For many voting rights advocates-and I am one of them-the decision in Shelby County was a sad milestone. But like most crises, the decision offers an opportunity that should not be wasted. Realizing this opportunity requires that we acknowledge the limitations of the now-defunct preclearance regime in stopping vote denial. It will also require us to take a good, hard look at the data showing that, despite the enormous progress that has been made on voting rights in the past half-century, there is much more work to be done. Even before the decision, too many Americans were left out of the democratic process. This might be tolerable if non-participants were representative of the citizenry, but they are not. The citizens who are less likely to vote are disproportionately Latino, Asian American, poor, less educated, disabled, and transient. These circumstances call for new legislation to protect the right to vote. A Grand Election Bargain could unite Democrats and Republicans behind a compromise package, combining the changes that each side cares about most. Legislation that liberalizes voter registration while imposing a uniform ID requirement provides the best hope
